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Legislative Drafting And Its Role In Achieving
Balance Between Legal Restrictions And Reality
Requirements (A Comparative Study)
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Abstract

The development in these relations of a special international nature
requires flexibility in the rules of attribution, and this requires achieving a
balance between the restrictions of the legal text and the requirements of
reality, and this is done by giving the judge discretionary authority when
applying legal texts by formulating a flexible formulation that enables him to
respond to the requirements of reality Legislative drafting is a manifestation
of the growth of relations of an international nature and an important means
to keep pace with developments. Where is the attribution base so that it is
able to keep pace with the requirements of reality?

Keywords: Forms of legislative drafting, the effect of drafting on the
scope of application, and the effect of drafting on developing attribution
rules.
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(1) "Insofar as the general effects of the marriage do not fall within the scope of application of Regulation (EU)
2016/1103 cthey are governed by the law chosen by the spouses (provided that that law is one of the following:
1 -the law of the State in which both spouses have at the time when the choice of the applicable law is made «
their habitual residence.
2 -the law of the State in which both spouses have had their habitual residence lastly during the marriage .if one
of them still has his or her habitual residence there at the time when the choice of the applicable law is made cor
3 —~without regard to the provisions of Article 5 paragraph 1 the law of the State of which one of the spouses is a
national at the time when the choice of the applicable law is made.
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The choice of law must be notarially certified. If it is not performed within the country .it is sufficient if the
formal requirements of a marriage contract under the law chosen or of the place where the choice of law is made are
observed.

(2) If the spouses have not agreed to designate the applicable law

1 -the law of the State in which both spouses have their habitual residence; otherwise

2 -the law of the State in which both spouses have had their habitual residence lastly during the marriage (if one
of them still has his or her habitual residence there cotherwise

3 —otherwise (the law of the State of which both spouses are nationals

4 -the law of the state with which both spouses are jointly most closely connected
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1- Unless otherwise provided for in this Regulation (the law applicable to a noncontractual
obligation arising out of a tort/delict shall be the law of the country in which the damage occurs
irrespective of the country in which the event giving rise to the damage occurred and irrespective of the
country or countries in which the indirect consequences of that event occur .

2 -However «where the person claimed to be liable and the person sustaining damage both have their
habitual residence in the same country at the time when the damage occurs (the law of that country shall
apply.

3- Where it is clear from all the circumstances of the case that the tort/delict is manifestly more closely
connected with a country other than that indicated in paragraphs 1 or 2 (the law of that other country
shall apply. A manifestly closer connection with another country might be based in particular on a pre-
existing relationship between the parties such as a contract «that is closely connected with the tort/delict
in question.
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"The parties' freedom to choose the applicable law should be one of the cornerstones of the system

of conflict-of-law rules in matters of contractual obligations.".
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(1) "there is a substantially closer connection with the law of a State other than that applicable under
articles 38 to 40 paragraph 2 (then the law of that other State shall apply.
(2) A substantially closer connection may be based in particular
1-.on a special legal or factual relationship between the persons involved in connection with the
obligation or
2 -.in the cases of Article 38 paragraphs 2 and 3 and of Article 39 on the fact cthat the persons
involved had their habitual residences in the same State at the time of the pertaining facts; Article 40
paragraph 2 sentence 2 shall apply mutatis mutandis
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«Les époux peuvent convenir de désigner la loi applicable au divorce et 4 la séparation de corps .\ "
pour autant qu’il s’agisse de I'une des lois suivantes: a) la loi de I'Etat de la résidence habituelle des époux
.. .au moment de la conclusion de la convention; ou
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